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The circuit judge has denied your motion under
MCR 2.116(C)(B), (C)(9), or (C)(10). Someone’s client
is “unreasonable” and there are fact issues that must be
resolved. Even though trials in real estate matters are rare,
you are going to tria. Now you have to present to the
judge or jury the specific language of the contract or pur-
chase agreement that is in question. You have to litigate
the issue of whether someone is a bona fide purchaser,
show facts regarding damages or fair evaluation of the
property, or something else.

If the practitioner does not swim in these waters fre-
quently, a few pointers or tidbits may be of assistance. My
comments will necessarily carry personal biases or tenden-
cies. I do not pretend to be right or wrong on all of them.
If this article lapses into anecdotes, I will not apologize
because anecdotes are the gist of instruction. These com-
ments will focus on state court actions in the Circuit Coust.

Judge or Jury?

Counsel may not control whether the macrer is rried
before a judge or jury, either in its entirety or as selected
counts, or whether there are legal issues that will be re-
solved by the court.

A plaintiff may, but is not required to, demand a jury
teial with the filing of the complaint. Prevailing practice
dictates this, but the court rule allows a party to demand
a jury within 21 days alter the filing of the answer or a
timely reply.! This means either counsel can consider the
judge to whom the matter has been assigned and decide
whether a judge or jury determination is the best option.

1 MCR2.508(B)(1).

A Trial Lawyer’s Perspective on Presenting
the Litigated Real Property Case

by Daniel G. Beyer*

The plaintiff can make the decision when filing and the
defense can make the same determination within the 21-
day window. Maybe your initial decision will not change,
but you have the opportunity to revisit your decision. A
party who fails to demand or pay the jury fee as required
waives trial by jury.? This creates opportunities for strat-
egy because if one party wants to waive a jury, that party
may be able to dictate the outcome, depending on which
party has demanded a jury or paid the fee. For example,
a party that has demanded a jury and paid the fee may
be able to waive a jury if the opposing side has neither
demanded a jury nor paid the fee.

Use of Depositions at Trial

Trial lawyers appreciate that one of the biggest head-
aches, particularly in jury trials, is the stress of getting
witnesses, including experts, into the courthouse to give
testimony. Depending on the circumstances (bench trial/
jury trial) or significance of the testimony, consider depo-
sitions as part of your trial presentation during the discov-
ery process. These are not complicated concepts. These
are issues of mindset.

The court rules outline the procedures for the con-
duct of depositions® and the use of depositions in court
proceedings, i.e., trial.* When taking a deposition during
“discovery,” consider how the deposition may be admis-
sible at trial. ‘This may dictate whether a particular depo-
sition is used actually for discovery or is in effect an ex-
amination of a potentially unprepared witness during the

2 MCR2.508(D).
3 MCR2.306.
4  MCR2.308.
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discovery” phase whose testimony may be used as part of
the plaintiff's or defendant’s case in chief at trial.

If a witness is deemed an expert, his or her deposition
is admissible at trial as substantive evidence. A witness
is an expert if the court determines that the person pos-
sesses scientific, technical, or other specialized knowledge
that will assist the trier of fact to understand the evidence
or to determine a fact in issue.’ A witness qualifies as an
expert by knowledge, skill, experience, training, or educa-
tion and may testify in the form of an opinion.® The court
must make the determination that the person is an expert.
Persons with specialized knowledge include appraisers,
title agents, brokers, surveyors, engineers, environmental
technicians, builders, accountants, construction site man-
agers, building inspectors, and others who have expertise
and knowledge beyond the ability of laymen. Consider
qualifying the witness as an expert at the deposition so the
record made at the deposition will establish this without
the necessity of bringing the person to trial. If the deposi-
tion is not “going your way;” do not seck to qualify him or
her, thereby putting the onus on the opposition to bring
him or her to courr, with the associated costs. Once the
witness is established as an expert, the deposition may be
read into the record or used at trial as an exception to the
hearsay rule if the witness is not a party.’

The testimony of adverse parties may be used ac tri-
al. The court rules allow depositions or parts thereof to
be admissible only as provided in the Michigan Rules of
Evidence.® This means that the deposition of an oppos-
ing party or “party opponent” is admissible if proposed
as evidence by the opposing party as an admission by a
party opponent.” We learned in law school that admis-
sions are not hearsay. Depositions of the adverse partyare
opportunities for cross examination that may be read into
the record at trial. I have found it effective to have the
adverse party actually take the witness stand at trial and
the two of us will read the questions and answers given at
the deposition.

MRE 702.

Id.

MRE 803(18).
MCR 2.308(A).
MRE 801(d)(2).

AC=-T - - BN B - AV

Depositions are admissible at trial if the witness is un-
available.'® Deposition testimony of out of state witnesses
is generally admissible at trial." The rule allows for use
of depositions of persons more than 100 miles away from
the place of trial.'> Only if the witness’ absence from the
trial was “procured” by the party offering the deposition is
the deposition not admissible at trial.

Therefore, unless there is a protective order limiting
the deposition for discovery purposes only," a deposition
of an out of state witness or a witness more than 100 miles
away from the trial sice should be considered a “for keeps™
deposition and any admissible testimony in the deposi-
tion may be considered by the finder of fact.

A word about “discovery only” depositions: When
the current court rules came into effect in 1985, the crial
judge was given authority to issue an order that a deposi-
tion shall be taken only for the purpose of discovery and
be admissible only for the purpose of impeachment. '
Cost issues were addressed that will not be discussed in
detail here; further guidance is in the court rule. With
respect to expert opinions, there is a provision that gives
the court discretion to place the cost of obraining the
opinions on the party seeking discovery. This could
presumably include airfare, the expert’s fee in testifying,
and even the atrorney fee for the opposing party “sitting
through” the deposition he or she would otherwise not
be attending.”® ‘The court rule contemplates a stipula-
tion or order of the court for the taking of a “discovery
only” deposition. A deposition that is noticed for dis-
covery only, and not objected to before or at the time
of its taking, is considered taken for discovery purposes
even with the absence of an order.'

10 MRE 804.

11 MRE 804(b)(5).

12 The Rule was amended in 1989.
13 MCR 2.302(C)(7).

14 I

15 MCR 2.302(B)(£)(c)(ii).

16 Petto v The Raymond Corp, 171 Mich App 688; 431 NW2d
44 (1988). However, on April 3, 2013, the Michigan Supreme
Courr issued an order wich proposed amendments o MCR
2.302. In particular, pursuant to proposed MCR 2.302(B}
(4)(2)(ii), a discavery only deposition may be taken only upon
a stipulation or order that must specify the purposes of the
deposition and provide for the allocation of the fees and ex-
penses attributable to the deposition. This proposed amend-
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When noticing a deposition, it is imporrant to also in-
clude a duces tecum notice or subpoena that identifies par-
ticular things the witness should bring to the deposition.*”

It is worth considering noticing a deposition for vid-
cotape.'® Considerations include the timing of the depo-
sition, whether the deposition is being noticed because of
the person’s unavailability or lack of cooperation in ap-
pearing for a set trial date, and the “appeal” of the witness
and the subject matter. Do not assume that because a
witness is “cooperative” but cannot appear for trial, the
deposition should be videotaped. How long will the di-
rect examination be? How long will the cross examina-
tion be? Consider how the deposition will be presented
(all at one time or in breaks), and the appearance of the
witness. Is geteing a person from your office to read the
deposition from the witness stand a better presentation?
Do you want to read all questions yourself, including the
questions from adverse counsel? A videotape deposition
that will take three or four or more hours to play is essen-
tially going to take the whole trial day. It is difficult for
jurors to watch a talking head for three or four hours, even
with breaks. Generally, 40 pages of transcript is equivalent
to about one hour of testimony. That figure declines if the
deposition is read in. '

Objections during depositions are frequent, and
counsel’s behavior during depositions is the subject of
many articles, ethical considerations, and sanctions for
inappropriate conduct when things get ugly. It would be
prudent to review the specifics associated with objections
in depositions.'® Objections are limited to objections that
would be otherwise waived, such as the qualifications of
the person before whom the deposition is taken and errors
or irregularities occurring at the deposition, such as the
form of questions, or oath or affirmation. All other ob-
jections are not waived, but are frequently made in prac-
tice.” Objections must be made concisely in a civil and
non-suggestive manner.*!

ment would presumably overrule Perso.
17 MCR 2.306(B).
18 MCR2.315.
19 MCR 2.306(C)(4).
20 MCR 2.308(C}2), 2.308(C)}{3).
21 MCR 2.306{C){4)(b).

Impact of Case Evaluation

Case evaluation is essentially mandarory in all Circuic
Court civil actions. It may not be an appropriate or cost
effective exercise depending on the circumstances. This is
particularly true where equitable relief is sought and case
evaluators cannot fashion a monetary remedy. Nonethe-
less, most Circuit Courts will routinely churn out sched-
uling orders that place the matter into case evaluation.
Parties objecting to case evaluation must do so within 14
days after the notice of the order assigning the action to
case evaluation.? This means that an objection to case
evaluation must be made early, and many judges are re-
fuctant to agree (often because these motions do not get
filed frequently) or may consider case evaluation to bé a
“good thing,”

The strategies of preparing case evaluation statements
and presentation of case evaluation will not be discussed
here, nor will the strategies and effectiveness of mediation
be discussed.?® If case evaluation is non-unanimous, an
offer to stipulate to entry of judgment should be consid-
ered to impose sanctions.? ‘This rule has fallen into disuse
and has drifted off most attorneys’ radar because the cost
sanctions of this rule only come into play if there is a non-
unanimous case evaluation.”

Bifurcation, Consolidation, and
Other Housekeeping

Factors such as parties, issues (legal versus equitable),
and other aspects may call for the conselidation or bifur-
cation of trials.” This is especially true where the liability
aspect of the trial is relatively shortand uncomplicated but
once a ruling is made, the damages issue may be settled or
resolved without the necessity of further lirigation. This
would also include legal and equitable issues. A factual
resolution of one issue might result in the parties being
able to resolve the entire matter withour a trial of all the
issues in the same proceeding. The trial judge may well
be receptive to a shorter trial that might lead to settlement
without the need for another protracted proceeding to re-
solve all remaining contested issues.

22 MCR 2.403(C).
23 MCR2.411.
24 MCR 2.405.
25 MCR 2.405(E).
26 MCR2.505.
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Consideration and thought should be given to the
coordination and presentation of exhibits and records.
Judges want parties to stipulate to the use and admissi-
bility of records. Photocopies are acceptable in almost
all cases. Forgery cases and cases where the validity of
the documents themselves is an issue are exceptions. Be
cognizant of privileged or other confidential material that
should be eliminated or redacted from records that are
presented to the judge or jury as finders of fact. These
matters should be completed ahead of time. In my trial
experience, a records custodian has been called exactly
once to verify the genuineness of records.

Jury Selection

Most courts will allow access to jury questionnaires.
Call the clerk of the court or the judge’s staff a week or so
before the trial date and find out what the procedure is
to review the questionnaires. All potential jurors are re-
quired to fill out a questionnaire that provides some basic
background. In the courtroom you may recognize names
of persons who become potential jurors because the ques-
tionnaires have been reviewed.¥ Questionnaires will pro-
vide information that will be known only to you (if the
other side has not done this) because you know something
about that juror without having the potential juror state
this information in open court for the other side to hear.
You may learn something embarrassing or helpful about a
juror that you would not want to ask abour and expose in
open court. You may learn of a basis to exclude the juror
without raising a sensitive issue or question.

Don't be shy about “getting technical.” Ask jurors if
they are familiar with the issues and concepts chat will be
tried. Ask jurors if they know what title insurance policy
is. Ask jurors if they know whar a liquidated damages
clause is. Depending on the “flow” of the voir dire ques-
tioning, you can do some explaining of these issues to de-
termine whether the prospective juror is familiar with this
concept. Even if the juror is unable to respond, or is not
even selected, this provides an opportunity for the jurors
who will decide the case (and those jurors in the “peanut
gallery” who have not yer been called to go in the box dur-
ing the selection process) to appreciate your knowledge
and clarity of the subject matcer. '

The voir dire process should not be taken lightly. It
is a very important component of the case and gives the
potential jurors their first opportunity to meet you and

27 MCR2.510.

your client and appreciate your role as advocate for your
client. An effective use of the time the judge will allow
for this process is invaluable.

P

Commentators have written articles about the psy-
chology and strategy of juror selection; this article does
not attempt to go into detail on those points. The court
rules are relatively rerse but not specific. Prospective ju-
rors may be selected by any “fair and impartial method
directed by the court or agreed to by the parties.”* 'The
court may conduct the examination of prospective jurors
or may permit the attorneys to do so.”” Jurors are gener-
ally not as comfortable as attorneys speaking in public.
Still, it is best to try to ask open-ended questions to get
jurors to talk rather than to elicit “yes” or “no” answers
that would appear to be self-evident in the group dynamic
of the voir dire process. Address potential jurors by name.
‘The names of potential jurors are listed; as jurors are add-
ed and excluded from the box, you have to remember the
names and write them down simultaneously, but it can
be done. Jurors are people too, and don't want to be ad-
dressed as numbers. Even if you mispronounce someone’s
name, inject a bit of humor into the circumstances. Jurors
appreciate humility.

Changes in the Involvement of Jurors

Revised jury instructions adopted in Ocober, 2011
give the court and counsel much more discretion in what
jirrors can do, say, hear, talk about, and consider during
the trial. Recently, Governor Snyder appointed to the
Supreme Court Macomb County Circuit Judge David
Viviano, who was a member of the committee that em-
braced these new rules affecting juror involvement. The
court rules have been amended to widen the involvement
of jurors, including raking notes (not new), reference
documents, deposition summaries, presentation of expert
testimony, juror questions, and juror discussion before be-
ing instructed at the end of the case.*® Most judges will
provide the parameters of these alternarives before trial,
but you should be aware of them, or be prepared to be an
advocate for or against these potential changes.

Preemptory Challenges

There is a distinction between challenges-for cause’

28 MCR 2.511{A)(4).

29 MCR2.511(C).

30 M CivJI 2.02,2.06,2.11, 2.13, 2.14.
31 MCR2.511(D).
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and preemprory challenges.”® Challenges for cause are un-
limited and require the court to determine whether a per-
son has a state of mind that will prevent the person from
rendering a just verdict, has opinions or conscientious
scruples that would improperly influence the verdict, or
is biased for or against a party or attorney.® Judges have
tendencies in determining whether a juror is challengeable
for cause. Due to concerns about appellate review, some
judges will have a low threshold in deciding a juror is po-
tentially biased and should not sit as 2 juror. Be aware that
this rendency will burn through the jury panel much more
quickly than a jury selection process being managed by a
judge who is reluctant to excuse jurors for cause and who
may be active in questioning or prodding the potential ju-
ror to state he or she will be fair and unbiased. If the court
has rejected a party’s challenge of a potential juror for cause,
then the artorney who has challenged that juror for cause
must use one of his or her preemptory challenges to remove
the juror as a macter of tactics. Because there are only three
preemprory challenges, one must be aware of how many
preemptory challenges have been made before “gambling”
that a juror should be challenged for cause.

As jurors are excused for any reason, you literally have
to turn around in your seat to see the persons who remain.
What do they look like? What did they bring to read?
Are they well dressed? What are the chances that a “bad”
juror will be replaced by a “good” juror?

If there is more than one plaintiff or more than one
defendant, the challenges are not necessarily limited to
three. When multiple parties having adverse interests are
aligned on the same side, three preemptory challenges
are allowed to each party represented by a different attor-
ney and the court may allow the opposing party the total
number of preemptory challenges allowed to the multiple
parties.” You have to think about this before the jury
pool is called in. Judges have sat through more jury trials
than you have, so the judge may have a particular way of
doing things that may be announced to the counsel just
when the stress level is at a very high point, i.e., 2 number
of strangers who will be deciding your case are walking
to the courtroom. A critical component of this rule is
whether the parties are “adversely aligned.” For example,
if there are two defendants who are not adverse and who

32 MCR2.511(E).
33 MCR2.511{D)(2), (3), (4).
34 MCR2.511(E)2).

are even cooperating with each other in the defense, pre-
emptory challenges cannot be divided equally as each de-
fendant cannot preempt one and one-half jurors. Make
some decisions as to how this will be handled, i.e., which
party’s attorney will get the option to peremptorily chal-
lenge a juror, or consult with each other in the process.

Thus, in a multiple party case, you should confer with
co-counsel about the number of preemptory challenges.
The number of jurors that may be summoned for a given
trial might be limited and the “alignment issue” can make
the preemptive challenge numbers ger big in a hurry. In
a single party case, there would be three preemptory chal-
lenges on one side and three on the other. But what if
there is one plaintiff and four defendants? Even assuming
that the interests of the defendants are adverse, few judges
will allow twelve preemptory challenges for the plaintiff
and three for each of the four defendants. Four for the
plaintiff andone for each defendant is more likely.

Where two defendants are an individual and his or
her employer who is vicariously liable, there is no adver-
sity and the two defendants would be treated as one for
the purpose of identifying the number of preempeory
challenges.

Consult with your co-counsel or even your client
with respect to a preemptory challenge visible to the jury.
It may not change your mind but productive thoughts
may emerge. Jurors understand what is going on. As
the selection process concludes, potential jurors sitting
through this process for hours understand that each side is
looking to exclude jurors that will “hurt” their case. ‘They
understand the significance of the questions being asked.
‘They understand what lawyers are trying to do.

Opening Statements

Opening statements are described as a “full and fair
statement of that party’s case and the facts the party in-
tends to prove.”™ Opening statements are critical. De-
pending on the degree of interaction between counse} and
jurors during voir dire, this gives you'the opportunity to
lay the groundwork for how the evidence will be present-
ed. Be specific. The rule allows discussion of “the facts
the party intends to prove.” Show facts. Show figures.
Show records. Because it is a “statement” and not a final

35 MCR 2.507(A) 2.513(C).
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argument,*® this is an opportunity for advocacy. Detail
is important. Courts can limit the duration of opening
statements and final arguments®” but the jury has to be
told what the evidence will show. This is especially true if

there will be depositions read into the record by persons -

who are not the physical person who gave the deposition.

Demonstrative Aids

As the population ages, juries will consist of persons
less and less used to obraining information and learning
by listening to things said verbally. Coupled with subject
matter that might be alien to them, there is a premium
on presentations that are made in a more instructive and
interesting manner. Jurors generally are not familiar with
surveys, financing, junior liens, construction moregages,
building codes, construction liens, owner’s tide policies,
lender’s title policies, title agents, title underwriters, com-
mercial leases, and other contested issues in a real estate
trial. Jurors often come to court expecting to be involved
in a criminal matter, an auto accident case, a personal in-
jury case, or something that “makes the papers.”

If there is a contract with a couple of key passages,
prepare an enlargement that shows those passages. Pho-
tographs are helpful. If there are multiple pages in a docu-
ment that are important and it is too cumbersome to pre-
pare enlargements, use a binder that can be given to each
juror with appropriate Bates numbers so it can be reviewed.
The court and counsel will have to be involved in agreeing
or stipulating to this. Consider a PowerPoint presentation.
These can be effective and instructive provided that the op-
eracor is familiar with the process and does not embarrass
himself or herself in its presentation. Many law firms now
have the capabilicy and I'T personnel to put these together
without the cost of a separate professional. Clients appreci-
ate the reduced cost. Make sure you go through the actual
PowerPoint presentation privately before you do it in court.
Tulk through it, out loud, in private. It may take a lot lon-
ger than you think it will, and there might be reconsidera-
tion of the amount of detail you want to discuss. Consider
sequential placement of text on a particular slide; consider
use of photographs or isolation of particular documents.
Include definitions of technical terms on a slide. Consider
placing critical jury instructions on a slide. Consider pro-
viding definitions of important factual terms or legal terms.
Jurors don’t know what the terms “material breach” or “sub-

36 MCR2.507(E).
37 MCR 2.507(F); 2.513(C) & 2.313(L).

stantial performance” mean. If you lay these terms out in
opening statement, they will understand them better dur-
ing closing argument and presentation of jury instructions.

If you are going to show a jury instruction to the jury
any time before closing, you better be darn sure it is a jury
instruction that the court will give, and not one that you
want but may be contested by opposing counsel. Do you
want opposing counsel telling the jury that something
you said or something you presented to them isn't so?

The trial presentation hinges on credibility and pro-
fessionalism. The demonstrative presentation does not
have to necessarily be “slick,” but there are little things
that can and do go wrong. How is the courtroom config-
ured? Is there enough room to put an easel and enlarge-
ment in front of the jury given where counsel’s desk is?
Do your magic markers have ink in them? Does your
easel work? Do not assume thar the court will provide any
assistance in this regard, i.e., that the court “should have
an easel there” These are little chings that go wrong and
are embarrassing. They happen.

Offers of Proof

Problems with appeals sometimes arise because a
judge denied the admission of evidence, but the proposed
evidence does not make it into the trial record. Thus, the
evidence rule involving offers of proof.™ A record must be
made of the character of the evidence, the form in which
it was offered, and the objection made in the ruling on it.
'The court may require chis in question and answer form.

This is something that is often overlooked, because
with many issues going on, the denial of the admission
of certain evidence will sometimes distract counsel from
making a record of what evidence was, in counsel’s mind,
inappropriately excluded. If the trial record does not show
what that evidence s, an appellate court cannot help you
and will have its hands tied in considering a reversal of the
trial court’s ruling,

Jury Instructions

Before closing arguments, the courts must give the par-
ties a reasonable opportunity to submit requests for jury
instructions.” ‘There are standard jury instructions that
cover both general and preliminary matters and substantive
issues such as no faul, general negligence, premises liabil-

38 MRE 103(B).
39 MCR2.513(N).
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ity, malpractice, and the like. In commercial or real estate
matters, it is not as easy to pick up a “form book” and craft
instructions and typically the instruction will have to be
modified to reflect the circumstances. The instructions are
not as “standard” as you might think when you actually sit
down and look at them. To the extent you have an oppos-
ing counsel who is cooperative and professional, start this
process early and try to work out disputes sometime before
the evening before you have to give closing arguments. If
possible, have “another set of eyes” look at the proposed in-
structions. Typographical errors and leaving out the word
“not” in an instruction because of simple clerical mistakes
are embarrassing and unprofessional when the judge is ac-
tually reading the instruction to the jury.

Review of the proposed instructions with the judge
and counsel can be a stressful circumstance. The trial has
been going on for a while. The jury is tired. Everyone is
tired. The court is expecting the case to be done by the
end of the day. Your client expects that and the last thing
you want is to bog down the trial with a protracted debate
about jury instructions. Be prepared to horse trade with
the other attorney on language. Judges don't like to make
a lot of rulings about jury instructions. It is very time
consuming to hash these things out on the record while
the jury is cooling its heels in the jury room waiting for
something to happen.

Final Argument

As is the case with other components of the trial, the
court rules provide broad guidance.™ During the course of
the trial, after each day you should martial your thoughts
and notes to outline the points you will make in your fi-
nal argument. It is easier to remember things at the end if
you start putting together your arguments, thoughts, and
themes as you proceed. If you used demonstrative aids in
your opening statement, it is helpful to reuse them or re-
show them to demonstrate you have proven the facts you
said you would at the start of trial. If the opposing counsel
has made what are illogical or incorrect statements or as-
sumptions, make those points with vigor. This s argument.
If you represent the phaintiff, you have the opportunity for
rebuttal, i.e., the “last say.” The defense counsel will not
have the opportunity for rebuteal. [fyou are representing a
defendant, tell the jury that under the law you do not have
the opportunity to respond to what the plaintiffs counsel
will say in rebuctal, so suggest to the jurors that they con-
sider how you would respond if you had the opportunity.

40 MCR 2.507(E).

I have found that jurors recall derails better than it
may be assumed, and many jurors have told me after tri-
als char a cerrain point did not have to be repeated over
and over again. Many jurors are listening to the case, and
if only one of them is able to recall a certain fact or detail,
that knowledge will be imparted to other juroes during the
deliberations. The tone and demeanor of jurors changes in
the course of the trial. During voir dire and even through
opening statement, the jurors are abuzz about the experi-
ence, trying to grasp what is going on. As the trial contin-
ues and the case draws to a close, most jurors appreciate
that this is an important case to both the plaintiff and the
defense, and would appreciate that their own case would be
taken seriously if any of them was 2 party.”

Verdict Forms

Verdict forms vary depending on the case.! Much
of the analysis applicable to the jury instructions applies
to the verdict form. You will find that the verdict forms
in the Michigan Civil Jury Instructions are general and
will almost always have to be modified to fic your case.
‘This is a labor intensive process, and it is never as easy
as you think it should be. Questions and answers should
progress logically. A logical sequence should be employed
to preserve an appellate issue. Specific questions for each
count and/or key issue should be listed. If there are par-
ticular elements of damages that are contested, the jury
should assign a figure to each of the components because
some will be subject to appellate review and some may
not. This will make for a better appellate record and the
circuit judge will thank you for being a professional and
cooperating on this.

Number of Jurors Deliberating

In the absence of a stipulation in a civil action tried
by six jurors, a verdict is reached when five jurors agree.?
Some trial lawyers adhere to the maxim that no more than
six jurors will decide zheir case. T won't quarrel with that
it is a matter of preference and experience. If the oppos-
ing counsel will not agree to having all jurors who have
sat through a trial (sometimes seven or eight) decide the
case, so be it. During the trial, a counsel may sense a
juror he or she really likes or really does not like. Con-
sider whether you are more concerned about losing a
juror you like, or are you more concerned about the one

41 MCR2.515.
42 MCR 2.514(A)3).
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out of seven or one out of eight chance you will lose the
juror you do nor like? I have no answers. I only raise the
question.

Bench Trial Issues

This article has focused on jury trials. The differ-
ence between bench and jury trials is significant. De-
pending on the issues, it would be prudent to run
searches through the appellate opinions to determine
what decisions of this trial judge have been addressed
by an appellate court. What were the issues? Was the
judge reversed or affirmed? Did the appellate decisions
have some snippets from the actual exchanges between
counsel and the court at the trial?

Judges in bench trials will likely want briefs, possibly
before and after the trial, and proposed findings of fact
and rulings of law. The mechanics of the process are im-

portant. Does the judge have a law clerk? The law clerk
may play a pivotal role in the court’s decision, digesting
the briefs and assisting the court in deciding on an im-
portant issue. Upon the completion of a bench trial, the
judge may not rule right away, but may prefer to digest
exhibits or deposition transcripts that may have been ad-
mitted into evidence in lieu of them being formally read
into the record.

A Closing Comment

In preparing a matter for trial, do not hesitate to ralk
to peers, colleagues, or even past or present opponents in
an appropriate and professional manner. You will make
mistakes. You will learn from them. Whether you have
tried 100 cases or just one, there is always angst. Improve-
ment comes naturally. To some of the members of your
jury, this may be the only time they will ever be in to a
courtroom see a erial. What kind of impression do you
want to leave?
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